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3480 Merlin Drive
P.O. Box 50160
Idaho Falls, ID 83404
Telephone: (208) 525-8792
Facsimile: (208) 525-5266
Attorneys for Defendant, Sondra Kantor.
IN THE MAGISTRATE COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT ARON KANTOR,
Case No. CV-2011-525

Plaintiff,

MOTION FOR CONTEMPT

vs.
SONDRA LOUISE KANTOR,
Defendant.

COMES NOVv', the Defendant, SONDRA LOUISE KANTOR by and
through her attorneys of record, Marty R. Anderson and the law firm of Thompson Smith
Woolf Anderson Wilkinson & Birch, PLLC and pursuant to Idaho Code§§ 7-601, et seq.,
and Rule 75 of the Idaho Rules of Civil Procedure, moves the Court for its Order finding
the Plaintiff, ROBERT ARON KANTOR to be in contemot of court for violations of
prior orders

this cause

assessing appropriate sanctions for each such offense.

MOTION FOR CONTEMPT -1
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1S

jail. Plaintiff

advised that he has certain rights, including without limitation,

the following:
a.

You have the right to remain silent. Anything you say can be used

as evidence against you.
b.

You have the right to have an attorney represent you. If you want an

attorney and cannot afford one, you may ask the Court to appoint an attorney to represent
you at County expense. However, you may be required to reimburse the County for the
cost of the public defender.
c.
or not you are

You have the right to a trial before a Judge on the issue of whether
contempt of court. You have a right to be present during that trial, to

confront and cross-examine witnesses against you, and to present testimony and evidence
in your defense.
Pursuant to I.C. § 7-610, you may be punished by a fine of up to
$5,000 and/or by incarceration in jail for up to five days with respect to violation of the
decree of divorce, or both for violations of the Court's existing orders.
e.

In addition or in the alternative, pursuant to LC. § 7-611, you may be

incarcerated or ordered to pay a daily fine until you comply with the Court's orders if the
Court determines that you still have the ability to comply.
In support of her Motion, Defendant alleges that Plaintiff should be held in
contempt, as follows:

I'v10TION
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Kantor,

Defendant,

the PSA was merged into a Supplemental Decree

Divorce on

December 26, 2013 dated nunc pro tune for October 18, 2013.
3.

That Plaintiff, Robert Aron Kantor, has actual knowledge of the PSA

and the Supplemental Decree of Divorce. It was duly served on his counsel of record and
was the subject of prior proceedings in this case and in Blaine County Case No. CV-

2012-734.
4.

That there have been a number of violations of the PSA and the

Supplemental Decree of Divorce.

5.

That Defendant, Sondra Kantor, has attempted in good faith to

resolve those disputes before bringing this matter before the Court.
6.

That Plaintiff, ROBERT ARON KANTOR, should be held in

contempt of Court for his failure to comply with the Supplemental Decree ofDivorce
dated December 26, 2013 and the PSA that was merged into the Supplemental Decree, to

wit
a.

Count I - Mr. Kantor willfully and wrongfully failed to pay the
American Express Credit Card debts he was obligated to pay in
contravention of PSA 17.01 which was merged into the Decree of
Divorce for the month of November 2013.

b.

Count II - Mr. Kantor willfully and wrongfully failed to pay the
Express Credit

MOTION FOR CONTEMPT -3

was obligated to pay in
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l

I

l .

Count

C.

Mr. Kantor willfully and vvrongfolly failed

pay the

American Express Credit Card debts he was obligated to pay in
contravention of PSA 17.0 l which was merged into the Decree of
Divorce for the month of January, 2014.
d.

Count IV -

Mr. Kantor willfully and wrongfully sold the

membership interests in the Valley Club and failed to pay Sondra her
percent of the proceeds in contravention of PSA 14 which was
merged into the Decree of Divorce.
e.

Count V - Mr. Kantor willfully and wrongfully failed to distribute
the $6,000 February 2014 payment from Rokan Partners to Sondra
Kantor in contravention of PSA 2 .12.

Mr. Kantor unilaterally

deducted expenses related to the Golden Eagle property for which
Ms. Kantor has no liability.
7.

That the Court Order Plaintiff to pay all of Defendant's attorney fees

and costs for being forced to prosecute the present action, pursuant to Idaho Code §§ 7610, 12-121, 12-123, 32-704, and 32-705, Idaho Rules of Civil Procedure Rule 54 et seq.,
Idaho Rules of Civil Procedure Rule 75(m), and the PSA as merged into the
Supplemental Decree.

8.

That the Court Order any other sanctions the Court wishes to Order,

to Idaho

7-601 et seq.,

CONTEMPT
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to

before the

or

event the Plaintiff fails to appear, a warrant should issue for his

arrest.
This Motion is based upon the concurrently filed Affidavit ofSondra

Kantor in Support ofMotion for Contempt, as well as the record and file herein.
Defendant intends to present oral argument, testimony, and exhibits in pursuit of this
Motion, and to cross examine any and all witnesses presented by Plaintiff.
DATED this

/f iy of February, 2014.
THOMPSON SMITH WOOLF
ANDERSON WILKINSON
& BIRCH, PLLC

~-Attorneys for Defendant

MOTION FOR CONTEMPT -5
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am a a.,,.,......, . . ,.....
I"'

Idaho Falls, and that on the

_JLaay of February, 2014, I served a true and

correct copy of the following-described document on the parties listed below, by mailing,
with the correct postage thereon, or by causing the same to be hand delivered.
DOCUMENT SERVED:

MOTION FOR CONTEMPT

PARTIES SERVED:
Scot M. Ludwig, Esq.
LUDWIG SHOUFLER
209 West Main Street
Boise, Idaho 83 702
Facsimile: (208) 387-1999

p Mailed

O Hand Delivered O Faxed

R. ANDERSON, ESQ.

FOR CONTEMPT -6
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, LLP

Attomevs at
West Front Streeti
Boise, ID 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3506 & 3571

FILED
FEB 2 8 2014

(

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON K.A. NTOR,

)
)

Plaintiff,

)

CASE NO. CV-2011-0000525

)
VS.

)

SONDRA LOUISE KANTOR,

)

)

Defendant.

MEMORANDUM IN SUPPORT OF
RULE 12(b)(1) MOTION TO
DISMISS CONTEMPT

)
)
)

-----~------)
Plaintiff has filed a Motion seeking to dismiss Defendant's Motion for Contempt The
Motion is made pursuant to Idaho Rule of Civil Procedure 12(b)( l) and is based upon the fact that
this Court does not have subject matter jurisdiction to enter an Order of Contempt because the

Contempt is based upon the December 26, 2013, Supplemental Decree of Divorce and this Court's
December 26, 2013, Supplemental Decree of Divorce is void as a matter oflaw as the Court lacked

)
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a

Idaho Rule

on a lack of subject

matter jurisdiction must be made by motion.
On April 24; 2012, Plaintiff and Defendant entered into a Property Settlement Agreement

(PSA). Paragraph 24 of the FSA provides that either party may submit the PSA to the court and
upon request the court shall incorporate the agreement as a supplemental judgment of the court
On April 30, 2012, a Judgment of Divorce was entered by the Court. Paragraph 2 of the

Judgment referenced the PSA but did not incorporate the PSA into the Judgment. Further, paragraph
2 of the Judgment noted that the PSA resolved "all property and debt issues." The Court did not
retain jurisdiction of the case.
This Court subsequently merged the PSA into a Supplemental Decree of Divorce on
December 26, 2013, almost twenty (20) months after entry of the Judgment of Divorce. Defendant
has now filed a five (5) colllt Motion for Contempt against Plaintiff based on alleged violations of

the terms of the Supplemental Decree of Divorce.
Once a decree becomes final the property settlement portions of the decree are not
modifiable. Compton v. Compton, 101 Idaho 328,333,612 P.2d 1175, 1180 (1980). The entry of

a decree that becomes final is res judicata as to all issues that were litigated and to all issues which
could have been litigated. Id.

Where the parties do not incorporate the tenns of their settlement agreement into a decree
of divorce, the settlement agreement is not superceded by the decree but stands independent thereof
and the obligations imposed under the agreernent are not those imposed by the decree but by

MEMORANDUM

OF

1

CONTEMPT
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01

N.

2:

7

1
contract

parties'

became final upon

run..riing of the

with which to file an appeal. No one appealed the Judgment and this Court lost

two

days

jurisdiction to

modify the Judgment of Divorce regarding the parties' property and debt

This Court had no authority or jurisdiction to merge the PSA into a Supplemental Judgment
even though the terms of the PSA stated that the Court could merge the PSA into a Supplemental
Judgment. The issue of subject matter jurisdiction is so fundamental that it cannot be waived, nor
can the parties consent to subject matter jurisdiction. State v. Urrabazo, 150 Idaho 158, 162-163,

244 P.3d 1244, 1252-1253 (2010), over ruled on other grounds Verska v. St. Alphonsus Reg Med.

Center, 151 Idaho 889, 895 (2011 ). A court has a sua sponte duty to ensure that it has subject matter
jurisdiction over a case. Id. Judgments and orders made without subject matter jurisdiction are void
and subject to collateral attack Urrabazo, 150 Idaho at 163. Estoppel has no application where
jurisdiction is at issue. City of Eagle v Idaho Department ofHlater Res., 150 Idaho 449,454,247
P.3d 1037, 1042 (2011).

Defendant's Motion for Contempt should be dismissed. This Court lost its ability to add to
or change the Judgment of Divorce regarding property many months prior to December 26, 2013.
The parties cannot confer jurisdiction upon this Court and this Court has a duty to find that it did not
have the authority or jurisdiction to enter the Supplemental Decree of Divorce. The Supplemental
Decree of Divorce is void. Defendant's enforcement action must be brought as a contract action and
not a Motion for Contempt because the obligations and duties found in the PSA are imposed by the
agreement and not by the Judgment of Divorce.
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CERTIFICATE OF SERVICE
I hereby certify that on this2 J;

fa:} of February, 2014, I caused a true and correct copy of

the foregoing document to be served upon the following as indicated:
Marty R. Anderson
THOMPSON SMITH WOOLF &
ANDERSON, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls, Idaho 83404

U.S. Mail
Hand Delivery
_ Overnight Courier
~acsimile Transmission
~

/

c2os)s2s-s266

Scot M. L
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West Front Street,
401
Boise, ID 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3506 & 3571

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,
Plaintiff,

vs.
SONDRA LOUISE KANTOR,
Defendant.

)
)
)
)

)
)
)

CASE NO. CV-2011-0000525

RULE 12(b)(1) MOTION TO
DISMISS CONTEMPT

)
)

COMES NOW, Plaintiff, ROBERT ARON KANTOR, and pursuant to Idaho Rule of Civil

Procedure 12(b)(l) hereby moves this Court to enter its order dismissing Defendant's Motion for
Contempt upon the grounds that this Court does not have subject matter jurisdiction to enter such
an order and that this Court's December 26, 2013, Supplemental Decree of Dlvorce is void as a
matter of law because the Court lacked subject matter jurisdiction to merge the parties' Property

) MOTION TO DISMISS

225

2

2

2:

(J

76

February,
MILLER • JOHNSON, LL.P

CERTIFICATE OF SERVICE

zt~f

I hereby certify that on this
February, 2014, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:

Marty R. Anderson
THOMPSON SMITH WOOLF &

U.S. Mail

_ Hand Delivery
_Overnight Courier
acsimile Transmission
(208)525-

ANDERSON, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls1 Idaho 83404

DISMISS

226

FILED
LLP

SEP
JoLynn Drage, Clerk District
Court Blaine Count , Idaho

Telephone: 208-387-0400
Facsimile: 208-387- 999
ISB 3506
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE'FIFTH,JlJDICIALDISTRICT OF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,
Plaintiff,
vs.
SONDRA LOUISE K.A..NTOR,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CV-2011-0000525

JUDGMENT, RE: CONTEMPT

JUDGMENT IS HEREBY ENTERED as follows:

1.

Counts I, II, IV, and V of Defendant's Motion for Contempt are hereby dismissed with

prejudice.

2.

Plaintiff is hereby adjudged guilty of Count III of Defendant's Motion for Contempt

as a Civil Contempt and shall be assessed a $1.00 fine to be paid on or before May 28, 2016.
Payment of said fine by Plaintiff and the fulfilling the obligations placed upon Plaintiff by the parties
~Titten contract as described in paragraph 3 below shall

Plaintiffs Civil Contempt. The

227

an

and

enter into a separate contract

were

terms

placed on the record on May 28, 2014. The written terms are that Defendant will receive a check
in the amount of $3,812.38 representing a February 2014 distribution from Rokan Partners.
Defendant will acknowledge payment of said sum as of May 28, 2014. Plaintiff will also be entitled
I

;;, , 9 t ,

--toreceive-$3;812.38.from-Rokan~Partnersrepresenting·a,february2014·distribution·from Rokan:d'--~.,.,............,..""1
•

.._

,,,.:/'

,c

-

--

••

-

-~

,;,,"-

---

~.,.,~J

Partners. Defendant will receive a payment of $8,000.00 from Rokan Partners as and for her share
of the sale of the Valley Club membership. Said payment will occur within seven days from May
28, 2014. Plaintiff will also receive a payment of $8,000.00 from Rokan Partners as and for his share
of the sale of the Valley Club membership so long as he can document that he has personally paid
the expenses outlined in his October 30, 2013 email. The right of the parties to litigate in a different
proceeding the right of contribution for home owners insurance and other expenses related to the
Golden Eagle Drive property is not effected by this Judgment. Defendant will consent to a Judgment
in the amount of $2,909.29 to be paid within seven days from May 28, 2014. The payment of
$2,909.29 will, satisfy in full Plaintiffs obligation pursuant to the parties' Property Settlement
Agreement to make any further cre<lit card payments.~ Defendantassumes the-obligation to· make any ·further credit card payments pursuant to the parties' Property Settlement Agreement. In the event
the attorney fee award by Judge Elgee in Blaine County, Idaho case number CV-2012-734, is upheld
on appeal Defendant will be given credit toward said fee award in the amount of $19,334.53.
4.

As a term of probation Plaintiff shall comply with the parties' written separate

contract described in paragraph 3 above.

228

5.

to

case.
to

reserves

matter jurisdiction.

6.

Each party shall bear their own costs and fees so long as the contract described

paragraph 3 is not breached.
7.

This is a Final Judgment pursuant to Idaho Rule of Civil Procedure 54(b).

,,..
DATEDThis

LO dayof ~ 0 1 4 .

j kt= (~ .

~ tA,tA,,,--

JUDGE THOMAS H. BORRESEN

3
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true

Scot M. Ludwig
LUDWIG+ SHOUFLER
+MILLER+ JOHNSON, LLP
209 West Main Street
Boise, Idaho 83 702

-:::----l'vtartyR: Anderson~-~•. -__.._.,.-.THOMPSON SMITH WOOLF &
ANDERSON, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404

correct

./'U.S. Mail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)387-1999
--,,-~~·Maile- -- ·
·-. ~
Deiivery-""...r~
"·-..,._ ~
_Overnight Courier
Facsimile Transmission
(208)525-5266

=Hand
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PAGE
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02/05

Jolynn Drage, Cl.Mk District
Coort Blaine CQun , l<daho

MARTYR. A1'.1DERS0N, ESQ.
Idaho State Bar #5962
THOMPSON SMITH WOOLF

ANDERSON WILKINSON & BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, ID 83404
Telephone: (208) 525-8792

Facsimile: (208) 525-5266
Attorneys for Defendant, Sondra Kantor.
IN THE MAGISTRATE COURT OF THE FIFTH mDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT ARON KANTOR,
Plaintiff,

Case No. CV-2011-525

MOTION TO RECONSIDER/MOTION
TO CORRECT CLERICAL ERROR

vs.

SONDRA LOUISE KANTOR,
Defendant.

COMES NOW, Defendant, ("Sondra"), by and through her attorneys

record,

Marty R. Anderson and the law firm of Thompson Smith Woolf Anderson Wilkinson &
Birch, Idaho Falls, Idaho and hereby moves this Court to reconsider certain portions of

the Judgment Re: Contempt which was entered September 11, 2014. This Motion is
based upon the Court file, and I.R.C.P. Rule ll(a)(2)(B), 59(e), and 60(a). In support
thereof, Defendant, SONDRA LOUISE KANTOR (hereinafter, "Sondra") respectfully

directs the Court to the following:

MOTION TO RECONSIDER/MOTION TO CORRECT CLERICAL ERROR -
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4·20

2085r

Judgment
\;<>Y~~Uli::. <=>•&VUJ.U.L;.1u

2.

PAGE

E,

Contempt does

state the

agreement

judgment.

Specifically. at the end of Paragraph

there is a misstatement of fact

Robert Kantor was ordered to pay credit card bills as set forth in the PSA now merged

into the Supplemental Decree. Sondra was ordered to pay attorney fees in Blaine County
Case No. CV-2012-734 with the Honorable Robert Elgee presiding.

The parties

stipulated, and the Judgment Re: Contempt should be corrected to reflect, that Sondra is
assuming the obligation to pay the credit card bills under the PSA (subject to offset with
the other cash payments in the amount of $2,909.29 and other factors) in lieu of paying
the attorney fee award ordered by Judge Elgee, which is the subject of an appeal to the
Idaho Supreme Court. In the event that Sondra is successful on appeal, Robert shall
reimburse her in cash in the amount of $19,334.53 for the attorney fee award

conjunction with such other relief as the Idaho Supreme Court or Judge Elgee may order
subsequently. The wording now reflects incorrectly that she would be given a "credit
0

toward the fee award
3.

•

The fee award is paid (subject to the appeal) by offset.

The other wording in Paragraph 3 does not comport exactly with the

parties' agreement and, thus, should only appeaI in this Judgment for illustrative purposes

only. The order correctly reflects there is to be a separate written contract, which has not
been signed.
This Motion is based upon the record before the Court which was provided

during trial presented on May 28, 2014. Sondra desires to present oral argument at a

MOTION

RECONSIDER!lV.lOTION TO CORRECT CLERJCAL ERROR
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05

:20

20852

PAGE

6

and the May
1%

DATED this

i fdey of September, 2014.
THOMPSON SMITH WOOLF
ANDERSON \VILKINSON
& BIRCH, PLLC

By~~~,________--

M~n
Attorneys for Defendant

MOTION TO RECONSIDER/MOTION

ERROR
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14:20

05/05

208525

MAIL,
~L&V~.~-~

TRANSMISSION

I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.

DATED this

2 ~ of September, 2014.

Marty R. Anderson

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER
209 West Main Street
Boise, Idaho 83 702

[ ] Mail
[ ] Hand Delivery
[A] Facsimile
[ ] Courthouse Box

Fax: (208) 387.1999

Judge Thomas H. Borresen
Jerome County Courthouse
233 W. Main
Jerome, ID 83338
Fax: (208) 644-2609

MOTION TO RECONSIDER/MOTION

[ ] Mail
P,...] Facsimile

CORRECT CLERICAL ERROR
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Petitioner/Appellant,
Case No: CV-2011

vs.

SONDRA LOUISE KANTOR,
Respondent/Respondent.

APPELLANT'S BRIEF
Appeal from the Magistrate Division of the Fifth Judicial District
for Blaine County.
Honorable Robert l Elgee, District Judge presiding.

Scot M. Ludwig
Daniel
Miller
Residing at Boise, Idaho, for Appellant
Marty R. Anderson
Residing at Idaho Falls, Idaho, for Respondent
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STATEMENT OF THE CASE
Nature of the Case
appeal addresses whether the Magistrate

had subject matter jurisdiction to

incorporate the parties' Property Settlement Agreement into the Judgment and Decree of Divorce
that had been entered approximately twenty (20) months earlier.

B.

Trial Court Proceedini:s
On April 25, 2012, Bob and Sondra Kantor entered into a Property Settlement Agreement

(PSA).
On April 30, 3012, the Court entered a Judgment that granted a divorce between Bob and
Sondra. The Judgment referenced the parties' PSA but it did not incorporate the PSA into its terms.
The Court did not retain jurisdiction of the matter and neither party filed an appeal.
On October 17, 2013, Sondra filed a Motion to Incorporate the PSA into the previously
entered Judgment. Her request relied upon the following language in the PSA: "The parties agree
that this agreement shall not initially be submitted to the court but shall be kept private between the
two parties. However, if either party believes there is a need to seek court involvement with regard
to any provision, that party may submit this agreement to the court and upon request the court shall
incorporate this agreement as a supplemental judgment of the court." (PSA, 124).
On December 26, 2013, the Court entered a Supplemental Decree of Divorce incorporating
and merging the terms of the PSA into the Supplemental Decree of Divorce.
On February I 8, 2014, Sondra filed a five count Contempt related to alleged violations of the
terms of the Supplemental Decree of Divorce by Bob.
On February 28, 2014, Bob filed a Motion to Dismiss the Contempt with a supporting

BRIEF-4
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not

......., . . . . .., ......LL

on

to incorporate

terms

dismissed.
On March 21, 2014, the Court heard Bob's Motion to Dismiss and it denied the Motion.
On May 28, 2014, the parties appeared before the Court and placed a stipulation on the
record. The Court took a plea from Bob to Count III of the Contempt Motion. Bob's plea was
conditional as the parties stipulated and the Court accepted the stipulation that Bob could appeal the
Court's denial of his Motion to Dismiss.
On September 12, 2014, the Court entered its Judgment Re: Contempt.
Bob filed this appeal on September 24, 2014.

ISSUES

i.

Did the Magistrate Judge commit error by finding that the Court had subject matter

jurisdiction to incorporate the PSA into a Supplement Decree of Divorce, and thereby denying Bob's
Motion to Dismiss?

ARGUMENT
Once a decree becomes final the property settlement portions of the decree are not
modifiable. Compton v. Compton, 101 Idaho 328,333,612 P.2d 1175, 1180 (1980). The entry of
a decree that becomes final is res judicata as to all issues that were litigated and to all issues which
could have been litigated. Id.
·where the parties do not incorporate the terms of their settlement agreement into a decree
of divorce, the settlement agreement is not superceded by the decree but stands independent thereof
and the obligations imposed under the agreement are not those imposed by the decree but by
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Judgment of Divorce became final

and

running

two (42)

day appeal period from the entry of the Judgment on April 30, 2012. Neither party appealed the
Judgment and as a result the Magistrate Court lost its jurisdiction to modify the Judgment of Divorce
regarding the parties' property and debt.
The Magistrate Court had no jurisdiction to merge the PSA into a Supplemental Judgment
even though the terms of the PSA stated that the Court could merge the PSA into a Supplemental
Judgment. The issue of subject matter jurisdiction is so fundamental that it cannot be waived, nor
can the parties consent to subject matter jurisdiction. State v. Urrabazo, 150 Idaho 158, 162-163,
244 P.3d 1244, 1252-1253 (2010), over ruled on other grounds Verska v. St. Alphonsus Reg. Med

Center, 151 Idaho 889, 895 (2011 ). A court has a sua sponte duty to ensure that it has subject matter
jurisdiction over a case. Id. Judgments and orders made without subject matter jurisdiction are void
and subject to collateral attack. Urrabazo, 150 Idaho at 163. Estoppel has no application where
jurisdiction is at issue. City of Eagle v. Idaho Department of Water Res., 150 Idaho 449,454, 247
P.3d 1037, 1042 (2011).
Defendant's Motion for Contempt should have been dismissed by the Magistrate. The
Magistrate Court lost its ability to add to or change the Judgment of Divorce regarding property and
debt many months prior to the date it entered the Supplemental Judgment on December 26, 2013.
Bob and Sondra did not have the ability to confer jurisdiction upon the Magistrate Court and the
Magistrate had a duty to find that the Court did not have the jurisdiction to enter the Supplemental
Decree of Divorce. The Supplemental Decree of Divorce is void. Defendant should have brought
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contract

not

a

CONCLUSION
The Magistrate Judge committed error by denying Bob's Motion to Dismiss the Contempt
proceeding. The Court did not have the subject matter jurisdiction to incorporate the PSA into a
Supplemental Judgment and therefore any Contempt action based on that Supplemental Judgment
would be void as the Supplemental Judgment was itself void for lack of subject matter jurisdiction.
DATED This~ day of November, 2014.
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Marty R. Anderson
THOMPSON SMITH WOOLF
ANDERSON WILKINSON BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404

U.S. Mail
_ Hand Delivery
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401 West Front Street,
Boise, ID 83702
Telephone: 208-387-0400
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ISB 3506
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DECO 4 2014
Jolynn Drage, Cler;,. District
Court Blame Countv, Idaho

Attorney for Plaintiff

IN THE DISTRlCT COURT OF raE F!ITH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR 1
Plaintiff,
VS.

SONDRA LOUISE KANTOR,
Defendant.

)
)
)
)
)

CASE NO. CV-2011-0000525

)

CONTEMPT

AMENDED JUDGMENT, RE:

)
)
)

JUDGMENT IS HEREBY ENTERED as follows:
l.

Counts I, II, IV, and V ofDefendant's Motion for Contempt are hereby dismissed with

prejudice.
2.

Plaintiff is hereby adjudged guilty of Count ID of Defendant's Motion for Contempt

as a Civ'H Contempt and shall be assessed a $1.00 fine to be paid on or before May 28, 2016.

Payment of said fine by Plaintiff and the fulfilling the obligations placed upon Plaintiffby the parties
written contract as described in paragraph 3 below shall purge Plaintift's Civil Contempt The
AMENDED JUDGMENT, RE: CONTEMPT - l
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adjudication of guilt is

to Pla.intifrs right to file an appeal based upon the issue of whether

has subject matter jurisdiction.
3.

Defendant and Plaintiff entered into a separate contract the terms of which were

placed on the record on May 28, 2014. Toe written terms are that Defendant will receive a check
in the amount of $3,812.38 representing a February 2014 distribution from Rokan Partners.
Defendant will acknowledge payment of said sum as of May 28, 2014, Plaintiff will also be entitled
to receive $3,812.38 from Rolcan Partners representing a February 2014 distribution from Rokan

Partners. Defendant will receive a payment of $8,000.00 from Rokan Partners as and for her share
of the sale of the Valley Club membership. Said payment will occur within seven days from May
28, 2014.Plaintiffwillalso receiveapaymentoU8>000.00 from RokanPartners as and for his share
of the sale of the Valley Ciub membership so long as he can document that he has personally paid
the expenses outlined in his October 30, 2013 cmaiL rhe right ofthe parties to litigate in a different
proceeding the right of contribution for home owners insurance and other expenses related to the
Golden Eagle Drive property is not effected by this Judgment Plaintiff wili consent to a Judgment
in the amount of $2,909.29 to be paid within seven days from May 28, 2014. The payment of
$2,909.29 will satisfy in full Plaintiffs obligation pursuant to the parties' Property Settlement
Agreement to make any further credit card payments. Defendant assumes the obligation to make any
further credit card payments pursuant to the parties' Property Settlement Agreement. Both parties

have an appeal pending before the Idaho Supreme Court re; Blaine County case number CV 2011 •
OOOOS25. If Defendant wins her appeal regarding Judge Elgc:e's award of attorney fees in the amount

of$19,334.53 and said amount is reversed then Defendant shall be entitled to seek reimbursement
from Plaintiff in that amount. Similarly) if Plaintiff wins his appeal and is awarded additional
AMENDED JUDGMENT. RE; CONTEMPT- 2
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a term of probation Plaintuf sba11 comply wlth tb.e parties' written sepandc

contract described in paragraph 3 abo~e and mached hereto and ini;.orporated harein as temlS of

5.

PllQl:'lf:iffs admission'. of gull~ wCount mJs conditioned upon bi& rigi\l to appeal the

issue of subject ma.ttct jurisdiction ill this we. !his Judgment spcctnwly reserves rwntift's right
to appeal the im.ao of subject mattvr jurisdiction.
6.

5ach party shall beat their own costs and fees so long as the OOlltraot described in

paragraph 3 is not breached.

7.

This is a Final Judgment pursuant to Idaho Rule of Civil }lrocedure S4(b).

~

1J.

B~

JUDGB IBOMAS H. BORRESEN

I

Approved as tO f onn and COntent:

~-Attorney for De.faadant
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hereby certify that on this
of the foregoing document ro

day o ~ W, 2014, caused a true and correct
upon the following as indicated:

Scot M. Ludwig
LUDWIG• SHOUFLER
• MILLER• JOHNSON, LLP
401 West Front Street, Suite 401
Boise, Idaho 83702

Marty R. Anderson
THOMPSON SMITH WOOLF &
ANDERSON, PLLC
3480 Merlin Drive
Idaho Falls. Idaho 83404

~U.S.Mail
_ Hand Delivery
_ Overnight Courier
_ Facsimile Transmission
(208)381-1999

J

U.S. Mail
_ Hand Delivery
_Overnight Courier
_ Facsimile Transmission
(208)525-5266
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MARTYR. ANDERSON, ESQ.
Idaho State Bar #5962
THOMPSON SMITH WOOLF
Af..lTIERSON WILKINSON & BIRCH, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls, ID 83404
Telephone: (208) 525-8792
Facsimile: (208) 525-5266
Attorneys for Defendant, Sondra Kantor.

IN THE MAGISTRATE COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT ARON KANTOR,
Plaintiff,
vs.

Case No. CV-2011-525
RESPONDENT'S APPELLATE BRIEF

SONDRA LOUISE KANTOR,
Defendant.

COMES NOW, the Defendant, SONDRA LOUISE KANTOR by and through her
attorneys of record, Marty R. Anderson and hereby submits her response brief on Appeal
to the District Court, as follows:
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I.

STATEMENT OF THE CASE AND FACTUAL BACKGROUND
January,

case

which was eventually transferred to Blaine County as the appropriate venue. The parties,
Robert Kantor and Sondra Kantor, are both law school graduates who spent a large
portion of their lives working in the real estate and business arena rather than practicing
law. Robert last practiced in the early 1980s. The parties were married 43 years.
The parties enjoyed immense success and built a considerable network of
corporate and real property holdings. The downturn in the economy and in the real estate
market did have some impact on the community estate.

Their assets are held in a

complex framework involving a variety of entities, which is partly as a result of business
relationships and partly because of estate planning and/or asset protection. At the time of
the divorce, Robert was 68 years old and Sondra was 65 years old.
The parties did eventually resolve the marital estate by entering into a Property
Settlement Agreement ("PSA"), which was signed on April 24, 2012. Inter alia, because
the parties were nearing the end of their careers and did not want to unravel a lifetime's
worth of work (not to mention the potential tax consequences), the resulting Property
Settlement Agreement was not the typical clean break. Out of necessity, the parties
maintain a number of ties a.rid business relationships to one another. Unfortunately, this
inescapable ongoing contact has resulted in rising tensions and burgeoning conflict as the
parties' relationship has faltered in the wake of the divorce. This Court's intervention is
necessary to enforce the parties' agreements and resulting orders.

RESPONDENT'S APPELLATE BRIEF -5

254

a Decree

Based upon the

a
the Property Settlement Agreement. That spawned a subsequent Judgment on certain

omitted assets on July 30, 2013.
During separate litigation between the parties in Blaine County Case No. CV2012-734, the issue of the status of the merger was raised. Sondra filed a Notice of
Submission and Motion to Incorporate the PSA on October 18, 2013. The Supplemental
Decree was not immediately entered, however, and a hearing on the Motion was delayed

by the recusal of the Honorable Ted Israel. Robert Kantor initially objected to the entry
of any supplemental decree but subsequently filed a Notice of Withdrawal of Objection
on December 12, 2013, followed by his own Motion for Entry of Supplemental Judgment
on December 20, 2013.
The parties litigated the effective date of the merger before this Court. The Court
entered its Supplemental Decree of Divorce on December 26, 2013 nunc pro tune for
October 18, 2013. The Supplemental Decree was based upon the PSA, which has been
merged and incorporated therein. The entry of a supplemental decree was authorized by
the PSA. Paragraph 24 of the PSA provides, in pertinent part, that:

However, if either party believes there is a need to seek court involvement with
regard to any provision, that party may submit this agreement to the court and
upon request the court shall incorporate this agreement as a supplemental
judgment

court.
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ISSUES PRESENTED ON APPEAL
1. Did the Magistrate have subject matter jurisdiction to enter the Amended
Contempt Judgment, which was based on the parties' Property Settlement
Agreement that was merged and incorporated into the Judgment and Decree of
Divorce?
2. Did the magistrate have subject matter jurisdiction to merge the parties'
Property Settlement Agreement (PSA) into the Supplemental Decree of
Divorce?

III. STANDARD OF REVIEW
The District Court exercises free review over questions of law. Stevens v. Stevens,
135 Idaho 224, 227 (2000). Factual findings of the magistrate will be upheld if they are
supported by substantial and competent evidence. See, Noble v. Fisher, 126 Idaho 885,
888 (1995).

IV. ARGUMENT
A. The Magistrate Court has Subject Matter Jurisdiction over this action as it is a
divorce case.
Respondent acknowledges that the question of jurisdiction is fundamental and
must not be ignored. Diamond v. Sandpoint Title Ins., 132 Idaho 145, 148, 968 P.2d 240,
243 (1998).

Subject matter jurisdiction is a key requirement in determining the

justiciability of a claim and cannot be waived by consent of the parties. Troupis v.
148 Idaho 77, 79-80, 218 P.3d 1138 1140-41 (2009). Jurisdiction depends upon
RESPONDENT'S APPELLATE BRIEF -7
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of the court
.,u,,~u-

exercise judicial power over that class

case before it belongs

upon whether

cases
case

which the
a cause of

action upon its specific facts. Id., (citing Richardson v. Ruddy, 15 Idaho 488, 98 P. 842,
844-45 (I 908)).
This is a divorce case initiated by Robert Kantor. Divorce proceedings are a class
of cases that are within the subject matter jurisdiction of the Magistrate's Division of the
District Courts of the State of Idaho. LC. §§ 1-2201, l-22IO(l)(d), 1-2214; IRCP
82(c)(2)(C); Fifth Judicial District Administrative Order dated March 23, 2009 (Hon.

Barry Wood).

Mr. Kantor has availed himself of the Court's authority not only to

achieve the dissolution of the marriage but also to establish certain property and debt
rights. LC.§§ 32-712, 32-713. Mr. Kantor has invoked the jurisdiction of this Court even
after the entry of the Decree in April 2012 by several post-decree filings of his own. It is
disingenuous for him to now denounce the power of the Magistrate Court to hear these
matters, and he should be judicially estopped from taking such a position.

B. The parties intended the PSA to be merged into a Supplemental Decree.
The Magistrate Court was correct when it cited to the case of Compton v.

Compton, 101 Idaho 328, 612 P.2d 1175 (1980). In Compton, the Court held that "Of
course, merger, or its absence, is a question of the parties' intent." Id., 101 Idaho at 332,

612 P.2d at 1179.
In this case the intent of the parties is easily ascertainable. Paragraph 24 of the
PSA provides, in pertinent part, that:
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either

is a need to

court
agreement to

court

upon request the court shall incorporate this agreement as a supplemental
judgment of the court.
(Emphasis added.)
The Idaho Supreme Court recently revisited the issue of merger again in Borley v.

Smith, 149 Idaho 171,233 P.3d 102 (2010). In Barley, the Court clarified the role of the
Decree and the property settlement agreement in the analysis that should be applied by
the trial court. Id., 149 Idaho at 177,233 P.3d at 108. The Court held:
In reaching this result, we expressly disaffirm the proposition that the
parties' intent with respect to merger is established by looking at the
language of both the decree of divorce and the property settlement
agreement without first finding that the language in the decree is
ambiguous. The proper analysis is to look first only to the four comers of
the divorce decree. If the language of the decree clearly and

unambiguously holds the property settlement agreement is not merged,
the inquiry is at an end. The court's inquiry will move beyond the four
comers of the decree to the property settlement agreement only when the
decree is ambiguous and reasonably susceptible to conflicting
interpretations.

Id.
In the present case, a Judgment was entered on April 30, 2012. The Judgment
provides, in toto:
BASED UPON the stipulation of the parties, JUDGMENT IS
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ENTERED, as follows:

DIVORCE: Plaintiff

as

(hereinafter referred to as "Sondra") are granted a divorce from each other
on the grounds of irreconcilable differences. Each is restored to the status
of a single person.
2. SEPARATE AGREEMENT: The parties have a separate agreement
resoiving all property and debt issues.
Dated this 27th day of April, 2012.

Isl
The Honorable R. Ted Israel
The Decree does not address merger at all. It does not set forth that the PSA is not
merged. Accordingly, the Decree is inherently ambiguous as to the question of merger.
Whether an ambiguity exists is a question of law. Knipe Land Co. v. Robertson, 151
Idaho 449,455,259 P.3d 595, 601 (2011). An ambiguity can be either patent or latent in
nature. Id.

A patent ambiguity is clear on the face of the document. Id.

Here, the

Judgment just does not address merger or non merger. Absent an express intent not to
merge, merger is presumed. Phillips v. Phillips, 93 Idaho 384, 387, 462 P.2d 49, 52
(1969).

The Magistrate Court "in rendering a decree of divorce, must make such order

for the disposition of the community property ..." LC. § 32-713.
The Spencer-Steed v. Spencer case at 115 Idaho 338, 766 P.2d 1219 (1988) cited
by Mr. Kantor in support of his Motion to Dismiss Contempt is in line with the Borley

case. In that case, the litigants specifically set forth in the contract dissolving their
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marriage that the agreement would not be merged into a decree with regard to certain

adult children.

support

the

express intent of the parties not to merge those contractual provisions rebutted the
presumption in favor of merger embodied in Phillips, 93 Idaho at 387, 462 P.2d at 52.
As a result, the Court allowed the wife to pursue her claims for alimony and support of
the adult minor children in a separate breach of contract action. Contrary to the SpencerSteed case, the Kantors specifically contracted that the PSA could be merged into a

supplemental order of the divorce court, which has now been done. The entry of the
Supplemental Decree was not appealed by Mr. Kantor and, moreover, was sought by Mr.

Kantor himself in his December 20, 2013 motion.
An ambiguity may also be latent in nature. Knipe, 151 Idaho at 455, 151 Idaho at
60 l . A latent ambiguity exists "where an instrument is clear on its face but loses that

clarity when applied to the facts as they exist." Id. In this case, the Magistrate court had
to presumptively merge the PSA for the Judgment to be effective. As noted in Borley:
In its Decree, the magistrate court specifically approved the Agreement. It
certainly had the jurisdiction to do so under Idaho Code section 32-713,
which provides that the court, in rendering a decree of divorce, must make
an appropriate order for the disposition of the community property.
The court has the power under Idaho Code sections 1-1603 and 1-1901, to
enforce its orders. In this case, because we find that the assets in questionthe convertible notes and stock allocations-were community property at
the time of the divorce and divided pursuant to the Agreement, the
magistrate court had jurisdiction to interpret and enforce the terms of the
Agreement.
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Idaho

at l

(Emphasis added.)

one takes

L~--~~A

or an order
comply with the contract, there has been no disposition of the property and debts
contravention ofI.C. § 32-713. This would lead to an absurd result in this case.
Accordingly, the PSA must be considered in interpreting the application of the Judgment
in this case. In considering the PSA, the parties' intent and the resulting merger is quite
clear.
C. The PSA has now been merged into the Supplemental Decree and is
enforceable by the Court through contempt.
"Merger is the substitution of rights and duties under the judgment or the decree
for those under the agreement or cause of action sued upon" Davidson v. Soelberg, 154
Idaho 227,230, 296 P.3d 433,436 (Ct.App.2013) (quoting Kimball v. Kimball, 83 Idaho
12, 15, 356 P.2d 919, 921 (1960)). The right to enforce the contract through a breach of
contract action is supplanted by the divorce trial court's authority to enforce its order. Id.
LC.§ 1-2201.
In the Phillips case, the Court specifically commented on the Court's powers over
property and debt issues:

Other matters of importance in a divorce action are the disposition and
division of the community property of the parties and the award ofalimony
or support to the wife. Our statutes place the same jurisdiction,
responsibility and duty on the district courts in the disposition of these
matters. IC. ss 32-704, 32-706, 32-712, 32-713 and 32-715. There is no
more reason to divest the courts oftheir jurisdiction by contract ofthe
parties in these areas than in the area of child support. While perhaps not
as important to society in general as is the welfare ofminor children, these
matters also require a jury and equitable disposition by the courts.
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Idaho at

462 P.2d at

courts

State

inherent

authority to compel obedience" to their lawful orders. In Re: Wieck, 142 Idaho 275, 278,
127 P.3d 178, 181 (2005); see also, Borley, 149 Idaho at 178,233 PJd 109 (holding that
Magistrate had power to enforce terms of a property settlement agreement even though it
was not merged into the decree). In the present context, the Court's power to enforce its
orders is embodied in the contempt statutes promulgated by the legislature, I.C. §§ 7-601,

et seq. Using the grant of authority under LC. § 6-1622, the Idaho Supreme Court used
its rulemaking authority to fashion IRCP 75 regarding contempt proceedings.

The

penalties for contempt are set forth in LC. § 7-610. A contempt proceeding entitles a
party to due process of law and a determination that he or she is in contempt in a proper
proceeding. Embree v. Embree, 85 Idaho 443, 451, 380 P.2d 216, 221 (1963); see also,

Camp v. East Fork Ditch Co., Ltd, 137 Idaho 850, 865, 55 P.3d 304, 319 (2002).
Contempt has long been recognized as a tool available to the trial Court to enforce its
orders in divorce cases. Carr v. Carr, 108 Idaho 684, 688, 701 P.2d 304, 308
(Ct.App.1985); Phillips v. District Court of Fifth Judicial Dist., 95 Idaho 404, 406-07,
509 P.2d 1325, 1327-28 (1973).

V. CONCLUSION
Based on the foregoing, the Magistrate properly denied Robert's Motion to

Dismiss and properly ruled that it had jurisdiction to merge the PSA into the
Supplemental Decree. The intent of the parties in that regard is quite clear in accordance
with Paragraph 24. Once merged, the Magistrate had the authority to proceed with the
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ATTORNEY
Sondra Kantor moves for an award of attorney fees and costs related to this
Objection in accordance with I.R.C.P. 75, LC.§§ 7-610, 12-121 and the PSA.
DATED this

r

ft

-day of December, 2014.

THOMPSON SMITH WOOLF
ANDERSON WILKINSON
& BIRCH, PLLC

B~-Attomeys for Defendant
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CERTIFICATE OF SERVICE
I am a licensed ... tt,.,..... .,,u

office in Idaho Falls, and that on the

5~ day of December, 2014, I served a true and

correct copy of the following-described document on the parties listed below, by mailing,
with the correct postage thereon, or by causing the same to be hand delivered.
DOCUMENT SERVED:
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PARTIES SERVED:

Daniel A. Miller, Esq.
LUDWIG SHOUFLER MILLER JOHNSON, LLP
401 West Front Street, Suite 401
Boise, Idaho 83702
Facsimile: (208) 387-1999
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
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Jol.ynn lxage. Clerk District

Petitioner/Appellant,

Court Blaln*!foun Maho

vs.

Case

CV-2011-0000525

SONDRA LOUISE KANTOR,
Respondent/Respondent.

APPELLANT'S REPLY BRIEF
Appeal from the Magistrate Division of the Fifth Judicial District
for Blaine County.
Honorable Robert J. Elgee: District Judge presiding.

Scot M. Ludwig
Daniel A Miller
Residing at Boise, Idaho, for Appellant

Marty R. Anderson
Residing at Idaho Falls, Idaho, for Respondent
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ARGUMENT
Sondra does not cite to this Court, nor can she, one case that allowed a Magistrate Court to
reopen a final Judgment and Decree of Divorce and modify the terms of that Decree by incorporating
a property settlement agreement into tl1e final Judgment.
Sondra spends a great deal of time discussing the parties' intent and ambiguity in contracts.
There was no anibiguity in the Property Settlement Agreement regarding the parties intent to not
incorporate the terms of their Property Settlement Agreement into the Judgment and Decree of

Divorce at the time of the entry of the Judgment. "The parties agree that this agreement shaH not
initially be submitted to the court but shall be kept private between the two parties. However,

if either party believes there is a need to seek court involvement with regard to any provision, that
party may submit this agreement to the court and upon request the court shall incorporate this

agreement as a supplemental judgment of the court.'' (PSA, 124, emphasis added).
Bob and Sondra did not have the ability to confer jurisdiction upon the Court. State v.
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D

29.

14

. i::

rr

.)

. j)

over

. 45

on

property settlement portions of the decree are not modifiable. Compion v. Compton, l

Idaho

328,333,612 P.2d 1175, 1180 (1980). Bob and Sondra's Judgment and Decree of Divorce became
final forty two (42) days after it was entered and no appeal was filed. By incorporating the Property
Settlement Agreement into a Supplemental Judgment and Decree of Divorce almost eighteen ( 18)
months after the original Judgment and Decree of Divorce was entered was err.or because the

incorporation of the Property Settlement Agreement into the Supplemental Judgment modified the
property and debt terms of a final Judgment and Decree of Divorce. The Court lacked the authority
and jurisdiction to enter the Supplemental Judgment despite the fact that the Property Settlement
Agreement contemplated such an event. Again, the parties cannot confer jurisdiction on the Court.
Sondra has requested fees based on Idaho's contempt statutes and the terms of the Property
Settlement Agreement. Fees are not appropriate because the parties stipulated and the Court ordered

that this appeal could occur, and the parties stipulated and the Court ordered that each party would
bear their own costs and fees. (Amended Judgment, Re; Contempt, ,i2, 6).

CONCLUSION
The Magistrate Judge committed error by denying Bob 1 s Motion to Dismiss the Contempt
proceeding. The Court did not have subject matter jurisdiction to incorporate the Property
Settlement Agreement into a Supplemental Judgment. Therefore any Contempt action based on that
Supplemental Judgment would be void as the Supplemental Judgment was itself void for lack of
subject matter jurisdiction. Bob requests that this Court reverse the Magistrate Court and find that
the Supplemental Judgment is void for lack of subject matter jurisdiction. The case should be
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matter

case was

on

of December,

ER• JOHNSON, LLP

By_--:,.,::----:::.~:::__-----------Scot
g,
Attorneys for Petitioner/Appellant

CERTIFICATE OF SERVICE

this21 nray

I hereby certify that on
of December, 2014, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:

Marty R. Anderson

THOMPSON SMITH WOOLF
ANDERSON WILKINSON BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404

_U Mail
_ Hand Delivery

_ Ovemight Courier
~csimile Transmission
(208)525-526
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Robert Aron Kantor,

Petitioner/Appellant,
vs.
Sondra Louise Kantor,

)
)
)
)
)
}
)
)

Case No. CV-2011-525

)
Respondent.

)

DECISION ON APPEAL
Robert Kantor (hereinafter "Robert") appeals from a Judgment, Re: Contempt of the
Honorable Thomas Borreson, Magistrate, filed September 11, 2014, holding him in
contempt of court. Pursuant to the Procedural Order Governing Civil Appeal From

Magistrate Division to District Court entered by this Court on September 24, 2014, at
paragraph 10, the parties waived oral argument on appeal unless it was requested within
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the
requested,

brief.

last brief was filed December

the matter was taken under advisement

no oral argument has
days later.

There are actually two judgments entered. One is the September 11, 2014
Judgment, Re: Contempt. There is also an Amended Judgment, Re: Contempt, filed

December 4, 2014, which bears the signature of Judge Thomas H. Borreson, dated the 3rc1
day of December, 2014, "nunc pro tune to September 11, 2014." In the filings that follow
the September 11, 2014 Judgment there are Motions to Correct Clerical Errors in the
September 11, 2014 Judgment. The two judgments are very similar. The Court will
presume that the second Amended Judgment filed December 4, 2014 is the corrected
version of the September 11, 2014 Judgment that was entered, and that the issue
presented on appeal is the same issue presented by both Judgments.
The issue on appeal is whether Judge Borreson had subject matter jurisdiction to
hold Robert Kantor in contempt. 1 When the parties were originally divorced back in 2012,
they entered into a Property Settlement Agreement dated April 25, 2012. On April 30,
2012, the Court entered a Judgment that granted a divorce between Robert and Sondra.
The Judgment referenced the parties' Property Settlement Agreement ("PSA") but did not
merge it into the Judgment and Decree of Divorce or incorporate the written agreement
into its terms. In fact, the Judgment does not state whether the PSA is merged or
incorporated into the Judgment. It states only that "The parties have a separate agreement

1

Mr. Kantor was held in contempt and ordered to pay $1.00 on or before May 28, 2016, and fulfill the obligations
placed upon Plaintiff by the parties written contract as described in paragraph 3 below...
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resolving all property and debt issues." Accordingly, the
,~,..;rc1:1

itself is inherently ambiguous as

the question

agrees with Sondra

the

merger.

The PSA, however, contained a provision at paragraph 24 that provided:
"The parties agree that this agreement shall not be submitted to the
court but shall be kept private between the two parties. However, if either
party believes there is a need to seek court involvement with regard to any
provision, that party may submit this agreement to the court and upon
request the court shall incorporate this agreement as a supplemental
judgment of the court."

Separate litigation ensued between the parties relative to divorce issues in another
case presented to this Court, Case No. CV-2102-734. The status of the "merger'' question
arose. Sondra filed a Notice of Submission and Motion to Incorporate the PSA on October
18, 2013 back in the magistrate's court. Robert initially objected but then filed a Notice of

Withdrawal of Objection on December 12, 2013, followed by his own Motion for Entry of
Supplemental Judgment on December 20, 2013. Thus, the question of whether the
magistrate correctly determined the PSA could be merged into the Decree is not before
this Court. Robert {actually both parties) requested that be accomplished, and therefore
any objection to that process was waived, or has not been raised as an issue on appeal.
Instead, Robert argues on this appeal that the magistrate lacked subject matter jurisdiction
to enter the Supplemental Decree of Divorce on December 26, 2013, nunc pro tune to
October 18, 2013.

3
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Robert correctly cites at least three propositions of law and fact Parties may not

"'"'"'"''°.. subject matter jurisdiction upon a court or tribunal that does not have it, whether by
agreement or acquiescence. Troupis v. Summer, 148 Idaho 77, 79-80, 218 P.3d 1138,
1140-41 (2009). The property settlement provisions of a decree are non-modifiable once
they become final. Compton

v. Compton, 101 Idaho 328, 333 (1980). And the divorce

decree entered between the Kantors became final as both a factual and legal proposition.
However, those propositions do not cover the precise ground of this appeal. This appeal is
grounded in Robert's claim that Judge Borreson could not enter the Supplement Decree of

Divorce because he lacked subject matter jurisdiction over the action.
There is a distinct difference between modifying the property and debt allocation in
a divorce that has become final and enforcing the provisions of a property settlement
agreement. Although the property settlement provisions of the Kantor divorce decree did
become final, Robert cites to no authority suggesting the decree may not be enforced by
the magistrate's court once the PSA became merged into the decree. Instead, Robert's
argument appears to be that by merging the PSA, and enforcing it, Judge Borreson
exceeded his authority.
It appears Judge Borreson understood this concept completely. At page 6 of the
transcript, lines 20-25, he clarifies that he in fact did not modify the decree. ("I didn't touch
any of those. I just incorporated that provision of the parties.") There is no showing that
Judge Borreson modified or attempted to modify any provisions of the decree. Instead, he
made clear he was enforcing the provisions of the decree. Tr. pg. 12, I. 3-4, and Tr. pg.6, L
10-13 and I. 17-19. Robert's assertion that "by adding to the decree by incorporating and
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"'"''vin,n a judgment

the parties' contract, Judge Borreson was "changing the decree by

it" is without any supporting authority.

pg.

1

3 and

That position is restated in Appellant's Reply Brief at pg.3:
"By incorporating the PSA into a Supplemental Judgment and Decree of
Divorce almost 18 months after the original Judgment and Decree of Divorce
was entered was error because the incorporation of the PSA into the
Supplemental Judgment modified the property and debt terms of a Final
Judgment and Decree of Divorce."

That position is rejected by this court. Incorporating the provisions of the PSA into
the Decree, in and of itself, changed none of the provisions of the PSA except its
enforceability. Further, to deny the ability to request merger, even after the decree had
become final in t.-.is case, would mean that Sondra could not pursue a remedy the parties
specifically agreed could be pursued by either party.

2

Traditionally, there have been two ways to enforce a property settlement
agreement If it is not merged into the decree, the remedy is by filing an independent
action for breach of contract, in which the new court would have no power to enforce the
settlement provisions of the decree by exercise of the court's contempt powers, because
they were never made part of any court order. If the PSA is merged into the decree,
although there may be no action for breach of contract, the court retains its power to
enforce the decree through its contempt power. There is nothing improper about allowing
the parties to choose remedies, or allow pursuit of an alternate remedy at a later time.

2

Subject, of course, to the court's power to enforce its subsequent order.
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this case,
agree

parties specifically agreed on a remedy for enforcement. They did
authority on a court that did not have it

agreed the PSA could be

merged into the decree at a later time by either party if requested. Then, once the PSA
was presented to the magistrate, and merged into the decree, even though that happened
well after the decree became final, the presiding judge was vested with authority, not to re-

divide or reconsider property or debt allocation, but to require the parties by court order to
comply with the provisions of the PSA. This was accomplished, by agreement. Then, once
Judge Borreson entered the Supplemental Decree merging the PSA into the decree of
divorce, a decree enforceable by the court's contempt power had been entered.
This Court concludes that Judge Borreson had subject matter jurisdiction both to
enter the Supplemental Decree and enforce it by the contempt power of the court. The
decisions of the magistrate are AFFIRMED.
The appeal of Robert is dismissed and the matter remanded to the magistrate's
court for proceedings consistent with this decision and order.
IT IS SO ORDERED.
DATED this 2.2-aay of January, 2014.

Robert J. Elgee
District Judge
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CERTIFICATE OF SERVICE
Deputy

have filed
foregoing document:

hereby certify that on the _ _ day of January
a true
correct copy
above and

Seit M. Ludwig
Ludwig, Shoufler, Miller, Johnson LLP
209 West Main St.
Boise, ID 83702
scot@lsmj-law.com

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
Telecopy
l..Email

Marty R. Anderson
Thompson, Smith, Woolf & Anderson, PLLC
3480 Merlin Drive
Idaho Falls, ID 83404
marty@eastidaholaw.net

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
Telecopy
lEmail

Judge Thomas H. Borreson
233W. Main
Jerome, ID 83338

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy
1::,..Email

l;\L(t, ; cH::incl~CP 0~t'.:tc\..1..,1..t_
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FEBdl 5 2015
MARTYR. ANDERSON, ESQ.
Idaho State Bar #5962
THOMPSON SMITH WOOLF
ANDERSON WILKINSON & BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, ID 83404
Telephone: (208) 525-8792
Facsimile: (208) 525-5266
Attorneys for Defendant/Respondent, Sondra Kantor.
IN THE DISTRICT COURT OF THE FIFTH JUDlCIAL DISTRICT Of
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLArNE
ROBERT ARON KANTOR,

Plaintiff/Appellant,

vs.
SONDRA LOUISE KANTOR,

Case No. CV-2011-525

MOTION FOR ATTORNEY
FEES A!\'D COSTS; ALTE&~ATE
PETITION FOR REHEARING

Defendant/Respondent.

COMES NOW, the Defendant/Respondent, SONDRA LOUISE KAt,rTOR; by and
through her attorney of record, Marty R. Anderson, Esq., of the law firm of Thompson Smith
Woolf Anderson Wilkinson & Birch, PLLC, and hereby moves this Court for an award of
attorney fees and costs incurred in the above-captioned matter pursuant to I.A.R. 40; I.A.R. 41,

83(u);

54(d) and 54(e)(l)-(e)(5), I.C. § 12-121 and Paragraph 28 of the PSA.

This Motion is made pursuant to the Court's Decision on Appeal filed January 22) 2015. Sondra

relies upon the Affidavit of Cour.sel, the Respondent's Memorandum of Fees and Costs, and the
record and file herein in support of her motion. Alternatively, the Defendant/Respondent moves
for a rehearing on the issue of the attorney fees pursuant to

42 and I.R.C.P.

MOTION FOR ATTORNEY FEES AND COSTS; ALTERNA TE PETITION
REHEARING -1

as the
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on the issue of

03/09

costs
the opportunity to present

oral argument at a hearing before the Court.
K
DATED this
day of February, 2015.
THOMPSON SMITH WOOLF
ANDERSON WILKINSON
& BIRCH, PLLC

By~£_
Marty R. Anderson
Attomeys for Defendant

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true a."ld correct copy of the foregoing document was on this
date served upon the persons named below, at the addresses set out below their name, either by
mailing, hand delivery or by facsimile to them a true and correct copy of said document in a
properly addressed envelope in the United
mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
/A,

DATED this )

day of February, 2015.

Marty R. Anderson
Scot M. Ludwig, Esq.
LUDWIG SHOUFLER
401 West Front Street, Suite 401
Boise, Idaho 83702

[KJ Mail
[ J Hand Delivery
[,X:) Facsimile
[ ] Courthouse Box

Fax: (208) 387-1999

Judge Thomas H. Borreson
233 W. Main
Jerome, ID 83338

[X'] Mail
[ ] Hand Delivery
[ ] Facsimile

Fax (208) 644~2609
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REHEARING -2
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THOMPSON SMITH WOOLF
ANDERSON WILKWSON & BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, ID 83404
Telephone: (208) 525-8792

Facsimile: (208) 525-5266
Attorneys for Defendant'Respondent, Sondra Kantor.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF BLAINE
ROBERT ARON KANTOR,

ICase No. CV-2011-525

Plaintiff/Appe11ant,

AFFIDAVIT IN SUPPORT OF
! MEMORANDUM OF ATTORNEY
i FEES AND COSTS
i

VS,

SONDRA LOUISE KANTOR,

I

Defendant/Respondent.

STATE OF IDAHO

)

) ss.
County of Bonneville

)

MARTYR. ANDERSON, being first duly sworn, deposes and says as follows:
1.

I am over the age of eighteen years, counsel for the Defendant'Respondent,

Sondra Kantor, and a member of THOMPSON SMITH WOOLF ANDERSON WILKINSON &
BIRCH, PLLC, in the above-captioned matter and testify to these matters ofmy omi personal

knowledge.
2.

I am a licensed. practicing attorney in the State of Idaho, and that this Affidavit is

made to comply 'with I.R.C.P. 54 and I.AR. 40.
Exhibit

, attached hereto and incorporated by

.tu<rrDAVIT IN SUPPORT OF MEMOR.A.NDU1vf OF AITORNEY FEES AND

reference is a true
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a

an neio:m~ea billing statement from our office.

correct

am familiar

related to

and am

this

lead

assigned

to the case. The billing entries are true and correct to the best ofmy knowledge and are kept in
the usual course of our business. I did have to redact portion of the entries related to the
concurrent work on the A.mended Judgment entered by Judge Borreson and other nonrelated
items. Thus, the total attorney fees charged by our office related to the appeal is $1,875.00.
4.

As set forth in the Memorandum of Costs, Ms. Kantor is claiming an additional

$775.73 in legal research costs that were reasonably and necessarily incurred in this matter
pursuant to I.A.R. 41 (d),

5.

This case has presented some novel questions of fact or law regarding subject

matter jurisdiction and related matters.

6.

The usual and customary rate for the partners in our firm to include myself, Aaron

Woolf, Dennis \Vilkinson and Bart Birch is $225 per hour. Due to our long ~tanding relationship
with Ms. Kantor as a client of our offices, we discounted our rate to $150 per hour provided the

payments are made "Net 30". Our rates are a reasonable rate for an attorney with similar
experience in this area of law. Said charges are true and just.

FURTHER YOUR AFFIANT SA YETH NAUGHT.

Marty R. Ar1derson

·=~ .

SUBS.Glll,Ii#Jih),,.AND SWORN TO before me this.5'°'!:l day o~bmary, 2015.
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I hereby certify that a tme and correct copy of the foregoing document was on this date
served upon the persons named belov:l 1 at the addresses set out below their name, either by
mailing, hand delivery or by facsimile to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
K

DATED this _f_day of February, 2015.

Marty R. Anderson

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER
401 West Front Street, Suite 401
Boise, Idaho 83702
Fax: (208) 387-1999

CXJ Mail
[ ] Hand Delivery
[;<'] Facsimile
[ ] Courthouse Box

Judge Thomas H. Borreson

[y JMail

233 W. Main
Jerome, ID

( ] Hand Delivery
[ ] Facsimile

Fax (208) 644-2609
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F'AGE

ATTORNEY FEES REGARDING APPEAL
BLAINE COUNTY CASE NO. CV-11-525
DATE:

HOURS:

AMOUNT:

09/23/2014

Review Order and Notice of Appeal;
fonvard to client with cover letter

.30

45.00

11/04/2014

Review Appellant's Brief;
forward copy to client

.50

75.00

ll/18/2014

Review Notice of Settlement;
Review transcript; fonvard copy to
client

.50

75.00

12/04/2014

Draft Respondent's Brief; related file

5.00

750.00

Revise Respondent's Brief; draft Order
for Extension of Time; forward to Blaine
County with cover letter; file same with
Court and counsel

3.50

525.00

Participate in telephonic hearing on

.40

60.00

review and legal research; hold same in
file; conference with staff regarding file
date; draft Motion for Extension of Time
and Affidavit; file same with Court and

counsel.
12/05/2014

12/08/2014

Motion for Extension of Time
Ol/06/2015

Review Reply Brief; forward to client
with cover letter

.40

60.00

01/22/2015

Review decision; forward to client
with cover letter; conference with
colleague regarding fees issue

.40

60.00

02i04!2015

Draft Motion for Fees, Memorandum,
Exhibit and Affidavit; file same with
Court and counsel; related review of
Appellate Rules

1.50

225.00

TOTAL:

1,875.00
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MARTYR. ANDERSON, ESQ.

Idaho State Bar #5962

Jolynn Drage, Cleric OiStriCt
Court Blaine coun , ldahO

THOMPSON SMITH WOOLF
ANDERSON WILKINSON & BIRCH, PLLC

3480 Merlin Drive
Idaho Falls, ID 83404
Telephone: (208) 525-8792
Facsimile: (208) 525-5266
Attorneys for Defendant/Respondent, Sondra Kantor.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DlSTR[CT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT ARON KANTOR)

Plaintiff/Appellant,

Case No. CV-2011-525

MEMORANDUM OF ATTORNEY
FEES AND COSTS

vs.
SONDRA LOUISE KANTOR,
Defendant/Respondent

COMES NOW, the Defendant/Respondent, SONDRA LOUISE KANTOR, by and
through her attorney ofrecord, Marty R. Anderson, Esq., of the law finn of Thompson Smith
Woolf Anderson Wilkinson & Birch, PLLC, and pursuant to LA.R. 40 and I.A.R. 41, submits the
following Memorandum of Costs and Fees, as follows:
A.

COSTS AS A MATTER OF RIGHT - LA.R 40

SUBTOTAL COSTS
B.

$

$0.00

ATTORNEY FEES-1.A.R. 4l(d)
L

Thompson Smith Woolf Anderson, et al.

$

1,875.00

2.

W estlaw Legal Research

$

775.73

MEMORANDUM OF ATIORNEY FEES AND COSTS -1
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$

TOTAL - ALL ATTORNEY FEES & COSTS

$

2,650.73

Each of the cost items listed above is submitted for the Court's consideration as to what was
reasonable and necessarily incurred by the Defendant herein.
jC..

DATED this r--day of February, 2015.
THOMPSON, SMITH, WOOLF, ANDERSON
WILKINSON & BIRCH, PLLC

By.~,d:_
R.
Marty
Anderson
Attorney for Defendant

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORF ACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this
date served upon the persons named below, at the addresses set out below their name,
by
mailing, hand delivery or by facsimile to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
I(

DATED this

'-day of February, 2015.

Marty R. Anderson

Scot M. Ludwig, Esq.

[X] Mail

LUDWIG SHOUFLER
401 West Front Street, Suite 401
Boise, Idaho 83702

[ ] Hand Delivery

[;1 Facsimile

Fax: (208) 387-1999
Judge Thomas H. Borreson
233 W. Main

Jerome, ID 83338

[)c] Mail
[ ] Hand Delivery
[ ] Facsimile

Fax (208) 644-2609
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District

, kiJaho

Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3506
ISB 3571
Attorneys for Petitioner/Appellant

IN THE DISTRICT COURT OF THE FIFTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,
Petitioner/Appellant,
vs.
SONDRA LOUISE KANTOR,
Respondent.

TO:

)
)
)
)
)
)
)
)
)

Case No. CV-2011-525

NOTICE OF APPEAL
Fee Category: L4
Filing Fee:
$229.00

THE ABOVE-NAMED RESPONDENT, SONDRA LOUISE KANTOR, AND HER
ATTORNEY OF RECORD, MARTYR. ANDERSON, AND THE CLERK OF THE
ABOVE ENTITLED COURT;
NOTICE IS HEREBY GIVEN THAT:

1.

The title of this action is Robert Aron Kantor v. Sondra Louise Kantor.

2.

The appeal is taken from the District Court of the Fifth Judicial District of the State

NOTICE OF APPEAL - 1
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and

Blaine,

the County of Blaine, Magistrate Judge Thomas

Borresen presiding.

3.

The case number is CV-2011-525.

4.

Robert Aron Kantor is the Appellant and is represented by:
Scot M. Ludwig and Daniel A. Miller
LUDWIG SHOUFLER MILLER JOHNSON LLP
401 West Front Street, Suite 401
Boise, Idaho 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
Email address: scot@lsmj-law.com and dan@lsmj-law.com.

5.

Sondra Louise Kantor is the Respondent and is represented by:
Marty R Anderson
THOMPSON SMITH WOOLF &ANDERSON, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404
Telephone: 208-525-8792
Facsimile: 208-525-5266
Email address: marty@eastidaholaw.net.

6.

The above named Appellant appeals to the Idaho Supreme Court from the District

Court's Decision on Appeal dated January 22. 2015, and the Magistrate Court's Judgment Re:
Contempt entered on September 12, 2014, and the Amended Judgment Re: Contempt entered on
December 4, 2014, based inter alia, upon the following:
a. The Magistrate Court's oral ruling denying Appellant's Motion to Dismiss argued
on March 21, 2014.

7.

The issues on appeal are:
a.

Did the Magistrate have subject matter jurisdiction to enter the Contempt

OF APPEAL-2
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Property
was
Judgment and Decree of Divorce had become a final Judgment;
b.

Did the Magistrate have subject matter jurisdiction to merge the parties'

Property Settlement Agreement (PSA) into a Supplemental Decree of Divorce after the Judgment
and Decree of Divorce had become a final Judgment; and
c.

Did the District Court commit error in affirming the Magistrate Court's denial

of Appellant's Motion to Dismiss Contempt for lack of subject matter jurisdiction.

8.

The Appellant has a right to appeal to the Idaho Supreme Court, and the Judgments

and Orders described in paragraph 6 above pursuant to Idaho Appellate Rule l l(a)(2).

9.

Appellant hereby requests a copy ofthe transcript of the proceedings which were held

on March 21, 2014 (said transcript has previously been paid for and is requested to be marked as an
Exhibit pursuant to paragraph 11 hereinbelow), and on May 28, 2014. Appellant requests a standard
transcript, to be provided in hard copy.

10.

The Appellant requests the following documents be included in the record including

those automatically included pursuant to Idaho Appellate Rule 28:
a.

Register of Actions.

b.

Complaint for Divorce filed January 25, 2011.

c.

Answer and Counterclaim filed July 1, 2011.

d.

Stipulation for entry of Judgment filed April 26, 2012.

e.

Judgment and Decree of Divorce filed April 30, 2012.
Notice of Submission of the Property Settlement Agreement

Motion
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incorporation as a Supplemental Judgment
Supplemental Decree

on
filed on ,.,,,..,,.,.....,.•..,..,,

Motion for Contempt filed on February 18, 2014.

I.

Affidavit of Sondra Kantor in Support of Motion for Contempt filed on

February 18, 2014.

J.

Rule 12(b)(l) Motion to Dismiss Contempt filed on February 28, 2014.

k.

Memorandum in Support ofRuie l 2(b)( 1) Motion to Dismiss Contempt filed

on February 28, 2014.

l.

Judgment Re: Contempt filed on September 12, 2014.

m.

Notice of Appeal filed on September 24, 2014.

n.

Motion to Reconsider/Motion to Correct Clerical Error filed on September

o.

Appellant's Brief filed on November 5, 2014.

p.

Amended Judgment Re: Contempt filed on December 4, 2014.

q.

Respondent's Brief filed on December 8, 2014.

r.

Appellant's Reply Brief filed on December 29, 2014.

s.

Decision on Appeal filed on January 22, 2015.

25, 2014.

11.

Appellant requests the transcript of the proceedings held on March 21, 2014 be

marked as an Exhibit as Appellant has previously paid for this transcript to be prepared.

12.

There has been no order entered sealing all or any part of the record or transcript.

13.

I certify:

a.

That a copy of this Notice of Appeal has

served on the reporter, Susan
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preparation of the reporter's transcript.
c.

That the deposit ($100.00) for the estimated fee for preparation of the clerk's

record has been paid.
d.

That the appellate filing fee has been paid.

e.

That service has been made upon all parties required to be served pursuant

to Rule 20.
DATED

This11~y

of February, 2015.
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CERTIFICATE OF SERVICE

A1<L.... .

I
that on this~ day of February,
foregoing document to served upon the following as ma1ca1tea:

Marty R. Anderson
THOMPSON SMITH WOOLF

ANDERSON WILKINSON BIRCH, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404

Susan Israel
Blaine County Courthouse
206 1st Avenue South, Suite 200
Hailey, Idaho 83333

U.S. Mail
_ Hand Delivery
--:=;2vemight Courier
f ;,acsimile Transmission
(208)525-5266

'f=_ U.S. Mail
_ Hand Delivery
_Overnight Courier
~csimile Transmission
(208)788-5527 .

I
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b. 18.

01

4'>· 17
1 !

LS

N,). 6767

AW

M.LUDWIG
A. MILLER
• SHOUFLER •MILLER• JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3506
ISB 3571

p

''

FILED~·~·
FEB 1 8 20\5
JoLynn Drage. Clerk District
Court Blaine Coun . Idaho

Attorneys for Petitioner/Appellant

IN THE DISTRJCT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR
Petitioner/Appellant,
vs.

SONDRA LOUISE KANTOR,
Respondent.

)
)
)
)
)
)
)

)
)

CASE NO. CV-201 l-0000525

MEMORANDUM IN
OPPOSITION TO MOTION
FOR ATTORNEY'S FEES
AND COSTS

COMES NOW Pethioner/Appellant (Robert), by and through his attorneys of record, Scot
M. Ludwig and Daniel A. Miller of Ludwig Shoufler Miller Johnson, LLP, and hereby submits his
Memorandum in Opposition to Respondent's Motion for Attorney's Fees and Costs.
Respondent (Sondra) seeks attorney fees and costs related to the appea1 and she cites as the
basis for her request Idaho Code §12~121 and the Property Settlement Agreement. Robert obJects
MEMORANDUM IN OPPOSITION TO MOTION FOR ATTORNEY'S
FEES AND COSTS - 1

290

t, 1

01

to

N 67 7

LAW

4. 1

fees and costs being

the appeal.

occur and the parties stipulated and the Court ordered that each party would

own

costs and fees so long as no future breach of the contract described in the Amended Judgment

occurred. (Amended Judgment, Re; Contempt, 12, 6).
Section 28.03 of the Property Settlement Agreement states: "if action is instituted to enforce
any terms of this Agreement, then the losing party agrees to pay the prevailing party all costs and

attorneys' fees incurred in that action."
The contempt case filed by Sondra was settled by a stipulation entered on the record on May
28, 2014. The parties agreed that Robert could pursue his appeal of the issue of subject matter
jurisdiction and that each party would bear their own cost and fees.
"The adjudication of guilt is subject to Plaintiff's right to file an appeal based upon the
issue of whether this Court has subject matter jurisdktion. 11 Amended Judgment, RE: Contempt1

1 2, emphasis added.

Eac.h party shall bear their own costs and fees so long as the contract

described in paragraph 3 is not breached." Amended Judgment, RE: Contempt, 16, emphasis
added.
It is clear from the resolution of the contempt case (which resulted in four counts being
dismissed with prejudice) that Sondra agreed that Robert could pursue his appeal and that neither
party would seek fees from the others so long as the contract that was described in paragraph 3 of
the Amended Judgment was not breached. Robert's appeal did not constitute a breach of the contract
described in paragraph 3 of the Amended Judgment and therefore, by stipulation of the parties an

MEMORANDUM IN OPPOSITION TO MOTION FOR ATTORNEY'S
FEES AND COSTS- 2
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2015 4· 1

N

66

f.

costs on
§

a

and without foundation before fees will be awarded. Not one case was cited by Sondra were a

magistrate judge incorporated a Property Settlement Agreement into a Decree that had become final

and our appellate court approved the incorporation. Sondra's argument was that the parties' Property
Settlement Agreement contemplated a merger at the request of either party and therefore the parties
agreement allowed the court to merge the Property Settlement Agreement into a Supplemental

Decree. From Robert's point of view that argument misses the point, as Robert noted in his briefing

the parties cannot confer jurisdiction on a court that does not have jurisdiction in the first place. This
Court disagreed with Robert's position but Robert's appeal was not frivolous and the issue appears
to be a case of first impression in this state. Were a case involves an issue of first impression or a
novel legal issue attorney fees will not be awarded. Saint Alphonsus Reg'! Med. Center v. Ada

County, 146 Idaho 862,204 P.3d 502 (2009) andMcCannv. McCann, 152 Idaho 809,823,275 P.3d
824, 838 (2012). Sondra's request for fees should be denied.
DAT~D This

J~

day of February, 2015 .

.'

LUDWIG+ SHOUFLER • MILLER+ JOHNSON, LLP

By

M

tlA 9--i

Daniel A. Miller,
~u
Attorneys for Petitioner/Appellant
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CERTIFICATE OF SERVICE

day of February>

Marty R. Anderson
THOMPSON SMITH WOOLF
ANDERSON WILKINSON BIRCH, PLLC
3480 Merlin Drive

Idaho Falls, Idaho 83404

U.S. Mail
_ Hand Delivery
_ Overnight Courier

~acsimile Transmission
(208)525-5266

--'!:?f? w1k
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Idaho Staie Bar #5962
THOMPSON SMITH WOOLF
ANDERSON WILKINSON & BIRCH, PLLC
3480 Merlin Drive
ldaho Falls, ID 83404

Telephone: (208) 525-8792
Facsimile: (208) 52S-5266
Attorneys for Defendant, Sondra Kantor.

IN THE DISTRICT COu"RT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO. IN AND FOR THE COUNTY OF BLAINE
ROBERT ARON KAN"TOR,
\

Plaintif£/Cross-Respondent,
vs.

1

Case No. CV-2011~525

NOTICE OF CROSS APPEAL

SONDRA LOUISE KANTOR,
...... --··--Defendant!Gr-0ss-Appellant.------ ---· -···

TO: THE ABOVE NAMED PLAINTIFF, ROBERT KANTOR, AND HIS
COUNSEL OF RECORD, SCOT LUD'WIG OF THE LAW FIRM LUDWIG
SHOUFLER MILLER JOHNSON, LLP, AND THE CLERK OF THE ABOVE
ENTITLED COURT;
NOTICE IS HEREBY GIVEN THAT:

1.

The title of this action is Robert Kantor v. Sondra Louise Kantor.

2.

This Cross Appeal is taken from the District Court of the Fifth Judicial

District of the State of Idaho, in and for the County of Blaine, District Judge Robert J.
Elgee, presiding, regarding the Decision on Appeal dated January 22, 2015 entered
subsequent to the Amended Judgment Re: Con.tempt dated December 4, 2014 by the

Magistrate

of the Fifth Judicial District of the State of Idaho 1 in and for the County
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presiding.
case number of this matter is

11

Sondra Louise Kantor is the Cross~ Appellant and is represented by:
Marty R. Anderson1 Esq.

Thompson Smith Woolf Anderson \Vilkinson & Birch, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404
Telephone number: (208) 525-8792
Facsimile: (208) 525-5266
Email address: marty(@eastidaholaw.net
5.

Robert Kantor is the Cross"Respondent and is represented by:
Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER JOHNSON, LLP
401 West Front Street, Suite 401
Boise, Idaho 83702
Telephone number: (208) 387-0400

Facsimile: (208) 387·1999
Email address: Scot@lsrnHaw.com
6.

The above named Cross-Appellant appeals to the Idaho Supreme Court

from the Decision on Appeal dated January 22, 2015 in Blaine County District Court

Case No. CV-11-525.
7.

The issue which is being appealed by CrosswAppellant is as follows:
a.

\Vb.ether the District Court erred in failing to make a determination

regarding attorney fees and costs in its initial Decision on Appt2al contrary to I.R.C.P.
83(u)(l) and LA.R. 4l(c).

b.

The issue of attorney fees and costs is presently pending before the

Court and Cross-Appellant reserves the right to file ru""l amended notice of
appeal with respect to the determination of attorney fees and costs, if necessary.
OF CROSS APPEAL-2
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8.

and

judgment described in paragraph

is an appealable judgment, pursuant

I.A.R. l l(a)(2).
9.

In addition to the transcripts requested by Appellant, CrossMAppellant

hereby requests a copy of the transcript of the proceedings which were held on December
6, 2013. Cross-Appellant requests a standard transcript, to be provided in hard copy and

electronic format.
10.

The Cross-Appellant is not requesting all of the documents which are

automatically included in the standard clerk's record pursuant to I.A.R. 28. Rather, the
only documents which Cross-Appellant is requesting to be included, and which are
typically automatically included, are the following:

a.

Register of actions.

b.

Complaint for Divorce filed January 25, 2011.

c.

Answer and Counterclaim filed July 1, 2011.

d.

Judgment and Decree ofDivorce filed April 30, 2012.

e.

Supplemental Judgment filed May 24, 2012.

f.

Judgment and Decree, Re:

Omitted and Unallocated Personal

Property filed July 30, 2013.

g.

Supplemental Decree of Divorce filed on December 26, 2013.

h.

Judgment Re: Contempt filed on September 12, 2014.

1.

Notice ofAppeal filed on September 24, 2014.

j.

Amended Judgment Re: Contempt filed on December 29, 2014.
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on
I.

Notice of Cross Appeal filed on March _ , 2015.

m.

A Court reporter's notice of lodging with the district court.

n.

Table of contents and index, which shall be placed at the beginning

of each volume of the record.
11.

The Appellant requests the following docwnent.s to be included in the

clerk's record, in addition to those automatically included (as limited in paragraph 10.,

above) under I.A.R. 28(c):
a.

Stipulation for entry ofJudgment filed April 26, 2012.

b.

Stipulation for Entry of Supplemental Judgment filed May 23, 2012.

c.

Motion to Reopen or Modffy Divorce filed October 31, 20
Stipulation for Entry filed July 29, 2013.

e.

Notice of Submission of the Property Settlement Agreement and

Motion seeking its incorporation as a Supplemental Judgm.ent filed October

f.

2013.

Affidavit of Sondra Louise Kantor in Support ofMotion to

Incorporate Agreement as a Supplemental Judgment filed October 18, 2013.
g.

Objection to Motion to Incorporate filed December

2013.

h.

Plaintiff's Objection to Incorporate filed December 6, 2013.

1.

Notice of Withdrawal of Objection to lvfotion to Incorporate filed

December 12; 2013.

J.

Memorandum Re: Date of Incorporation filed December 19, 2013.

k.

Response Brief filed December 20,
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13.
m.

Motion/or Contempt filed on February 18, 2014.

n.

Affidavit of Sondra Kantor in Support of Motion for Contempt filed

on February 18, 2014.
o.

Rule 12(b}(J) Motion to Dismiss Contempt filed on February 28,

p.

Memorandum in Support of Rule 12(b)(l) Motion to Dismiss

2014.

Contempt filed on February 28, 2014.
q.

Motion to Reconsider/Motion to Correct Clerical Error filed on

September 25, 2014.
r.

Appellant's Brief filed on November 5, 2014.

s.

Respondent's Brief filed on December 8, 2014.

t.

Appellant's Reply Brief filed on Dec.ember 29, 2014.

u.

Motion for Attorney Fees and Costs; Alternate Petition for

Rehearing dated February 5, 2015.
v.

Memorandum ofAttorney Fees and Costs dated February 5, 2015.

w.

Affidavit in support of Motion for Attorney Fees and Costs dated

February 5, 2015.

x.

Memorandum in Opposition to Motion.for Attorney Fees and Costs

dated February 18, 2015.
12.

A joint exhibit was presented at the hearing on May 28,
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exhibits
document identified

Paragraphs

and 11

be included as

part of that document.

13.

There has been no order entered sealing all or any part of the record.

14.

I certify:
a.

That a copy of this Notice of Cross-Appeal has been served on the

reporter, Ms. Denise Schloeder.
b.

That the clerk of the district court has been paid the estimated fee

($100.00) for preparation of the reporter's transcript.
c.

That the estimated fee ($100.00) for preparation of the clerk's record
has been paid.
the appellate filing

e.

has been paid.

That service has been made upon all parties required to be served pursuant

to Rule 20.
11. r.,)

DATED this

Z 'ciay of March, 2015.
THOMPSON SMITH WOOLF
ANDERSON WILKINSON

h

& BIRCH;~

~~-----------

MARTY [.ANDERSON
Attorneys for Cross Appellant, Sondra Kantor
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OF SERVICE

FACSIMILE
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.

DATED this

L l""IY
day of March, 2015.

Scot M. Ludwig, Esq.

LUDMG SHOUFLER

[7'] Mail
[ ] Hand Delivery

401 West Front Street, Suite 401

[ JFacsimile

Boise, Idaho 83702
Fax: {208) 387-1999

[ ] Courthouse Box

Ms. Denise Scbloeder
Jerome County Courthouse
233 WMain
Jerome, ID 83338
Fax (208) 644-2609

~] U.S. Mail
[ ] Facsimile
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DISTRICT COURT
IDAHO, IN
)
)

ROBERT KANTOR,

Supreme Court No. 42980

)
Petitioner/Appellant/Cross-Respondent,

)

vs.

)
)
)

SONDRA LOUISE KANTOR,
Respondent/Respondent/Cross-Appellant,

)
)
)

__________________

)

CERTIFICATE OF EXHIBITS

)

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho in and for the County of Blaine, do hereby certify that the following documents will
be submitted as exhibits to the Record:

Court Exhibits
Transcript of Hearing on Friday, March 21, 2014 Filed on October 16, 2014

IN WITNESS WHER~e hereunto set my hand and affixed the seal of the said
Court this 2=::: 72 day of
\
, 2015.
Jolynn ~ge. Clerk of the Court
\ , / ~\.)"\._,/\ //
By
Crystal Rigby, Deputy C l e r k J

EXHIBIT LIST-1

0

DISTRICT
OF BLAINE

Petitioner/ Appellant/
Cross-Respondent,

vs.
SONDRA LOUISE KANTOR,
Respondent/Respondent/
Cross-Appellant

STATE OF IDAHO

)

County of Blaine

)

)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 42980

CLERK'S CERTIFICATE

) SS.

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing
Clerk's Record on Appeal was compiled and bound under my direction and is a true, full and
correct Record of the pleadings and documents as are automatically required under Rule 28 of
the Idaho Appellate Rules as well as those requested by the Appellant.
I do further certify that all exhibits offered or admitted in the above-entitled cause
and exhibits requested by the Appellant will be duly lodged with the Clerk of the Supreme Court
along with the Clerk's Record and the Court Reporter's Transcript on Appeal.
IN WITNESS WHEREOF, I hah£>ret.1.nto set my hand and affixed the seal of
said Court at Hailey, Idaho, this _222 day of
'?:\ \ , 2015.
Jolynn Drage, Clerk of the Court

G~'q--vJ,,,--r

By
Crystal Rigby, Deput~rk

CLERK'S CERTIFICATE - 1

)
)
)
)
)
)
)
)

Petitioner/ Appellant/
Cross-Respondent,
vs.
SONDRA LOUISE KANTOR,

Supreme Court No. 42980

CERTIFICATE OF SERVICE

)

Respondent/Respondent/
Cross-Appellant

)
)
)

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Blaine, do hereby certify that I have
personally served or mailed, by United States mail, one copy of the Clerk's Record and
Court Reporter's Transcript to each of the Attorneys of Record in this cause as follows:
MARTY R. ANDERSON
PO Box 50160
Idaho Falls, ID 83405

SCOT M. LUDWIG
209 West Main Street
Boise, ID 83702

Attorney for Respondent/Respondent/
Cross-Appellant

Attorney for Petitioner/Appellant/
Cross-Respondent

IN WITNESS WHEREOF, ~~eunto set my hand and affixed the seal
ofthesaidCourtthis t-Odayof
~\
,2015.
JOLYNN DRAGE, Clerk of the Court

Bye)~~
Crystal Rigby, Deputy Clerk
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